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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code in effect for
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the years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned deficiencies in petitioners’ Federal
i ncome taxes for 2004 and 2005 of $7,916 and $8, 324,
respectively, together with accuracy-rel ated penal ti es under
section 6662(a) of $1,583.20 and $1, 664. 80, respectively. After
petitioners’ concession, the issues for decision are: (1)
Whet her petitioners are entitled to a foreign earned incone
excl usi on under section 911(a) for 2004 and 2005; and (2) whether
petitioners are |liable for accuracy-related penalties under
section 6662(a) for 2004 and 2005.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

Paul D. Musshafen (petitioner) has worked for Parker
Drilling Managenent Services, Inc. (PDVS), |ocated in Houston,
Texas, since 1981. PDMS operates a production oilfield in
Kuwai t. PDMS has assigned petitioner to work in several
different countries over the years, including Ecuador, Bolivia,
and Kuwait. Petitioner was assigned to work in Kuwait in 2002 as
an onshore rig supervisor at a drilling rig site. Petitioner was
working in Kuwait during the 2004 and 2005 tax years. At the

time of trial he was working at a rig on an oilfield in the



- 3 -
Kuwai ti desert near Amadhi, Kuwait, that was owned by the Kuwait
Drilling Co.

During the entire tine that petitioner has spent in Kuwait
he has lived in enployer-furni shed housing on the rig site, which
is a45-mnute drive fromKuwait Cty. |In addition to housing,
PDMS provi ded petitioner with food and nedi cal services.
Ceneral ly, other than being driven between the airport and the
rig site, petitioner did not |eave the site because of PDVS
security precautions. However, on occasion, he traveled to
Kuwait Gty under the recommendation that he stay within the area
secured by the Kuwaiti mlitary. Petitioner wrked at the
jobsite on an alternating 35-days-on, 35-days-off schedul e.
During petitioner’s 35-day duty periods he worked 12-hour days
and was on call 24 hours per day. Petitioner does not presently
speak Arabic, but he is being taught the | anguage at his jobsite.

Petitioner spent his 35-day-off-duty periods in Chickasha,
Okl ahoma. Alicia Miusshafen, a honemaker, and their daughter, who
was 16 years old in 2004, reside in Chickasha, Oklahoma, where
petitioners jointly owm a house and a notor vehicle and maintain
a bank account. Petitioner’s paychecks were directly deposited
into the bank account in Cklahoma. Petitioner also has an
Okl ahoma driver’s license, a U S. passport, a resident visa

sponsored by PDMS and issued by the Kuwaiti Governnent, and a
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Kuwai ti identification card. Any taxes or fees petitioner is
required to pay to the Kuwaiti Governnent are paid by PDVS.

Ms. Miusshafen and petitioner’s daughter have never visited
Kuwait, primarily because: (1) Their daughter attended high
school in Cklahoma; (2) petitioner returned to his honmet own
during his 35-day-off-duty periods, which elimnated the need for
his famly to visit himin Kuwait; and (3) there were safety and
security reasons that weighed against a visit to Kuwait.

Petitioners have el ected the foreign earned i ncone excl usion
since 1992. M. Thomas, a certified public accountant (C P.A ),
has prepared petitioners’ tax returns since 1991. 1In order to
determ ne whether petitioners were entitled to the foreign earned
i ncone exclusion, Ms. Thomas perfornmed her own research and
consulted with an expert at the Gkl ahoma Society of C P.A s and
with an attorney. Petitioner and Ms. Thomas toget her concl uded
that petitioners were entitled to the foreign earned incone
exclusion on the basis of her research and consultations.

Di scussi on

Forei gn Earned | ncone Excl usi on

U S citizens are required to include in gross incone all
i ncone from what ever sources derived, unless a specific incone

exclusion applies. See sec. 61(a); Arnett v. Conm ssioner, 126

T.C. 89, 91 (2006), affd. 473 F.3d 790 (7th Cr. 2007).

“Exclusions fromincone are construed narrow y, and taxpayers
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must bring thenselves within the clear scope of the exclusion.”

Arnett v. Conm ssioner, supra at 91-92. There is a specific

i ncone exclusion for a qualified individual whose tax honme is in
a foreign country. Sec. 911(a), (d). At the election of a
qualified individual the foreign earned i nconme of such individual
i s excluded fromgross incone and exenpt fromtaxation. Sec.
911(a)(1). A qualified individual is an individual whose tax
home is in a foreign country and who is either: (1) Acitizen of
the United States and a bona fide resident of a foreign country
for an uninterrupted period which includes an entire taxable year
(the bona fide residence test) or (2) a citizen or resident of
the United States who, during any period of 12 consecutive
nmonths, is present in a foreign country during at |east 330 ful
days in such period (the physical presence test). Sec.
911(d)(1). Petitioner bears the burden of proving that he is a
qualified individual entitled to the foreign earned incone

exclusion. See Rule 142(a); Nelson v. Conm ssioner, 30 T.C

1151, 1154 (1958); Cobb v. Comm ssioner, T.C Menp. 1991- 376.

The term “tax honme” neans an individual’s hone for purposes
of section 162(a)(2) (relating to travel expenses while away from
home) ; however, an individual shall not be treated as having a
tax honme in a foreign country during any period for which his

abode is within the United States. Sec. 911(d)(3).
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Abode has been variously defined as one’ s hone,
habi tation, residence, domcile or place of dwelling.
Black’s Law Dictionary 7 (5th ed. 1979). Wile an
exact definition of abode depends upon the context in
which the word is used, it clearly does not nmean one’s
princi pal place of business. Thus abode has a donestic
rat her than vocational neaning, and stands in contrast
to tax honme as defined for purposes of section
162(a)(2). * * *

Bassett v. Conm ssioner, T.C Meno. 1988-218 (quoting Bujol v.

Comm ssioner, T.C Meno. 1987-230, affd. w thout published

opinion 842 F.2d 328 (5th G r. 1988) (quotation marks omtted).
A taxpayer’s abode is the |ocation where he has strong econom c,

famly, and personal ties. Bujol v. Conm ssioner, supra.

Several previous cases have dealt with this precise issue,

i ncluding Brobst v. Conm ssioner, T.C Menp. 1988-456; Lenay V.

Comm ssioner, T.C Meno. 1987-256, affd. 837 F.2d 681 (5th Gr

1988); and Bujol v. Conm ssioner, supra. Although Lemay and

Buj ol involved taxpayers working on an offshore drilling rig in
the territorial waters of a foreign country and Brobst involved a
t axpayer working on an onshore oil storage facility, the facts of
the three cases are not materially different fromthose of the

present case. |In Brobst, Lemay, and Bujol the taxpayers had

al ternating work schedul es of 28 days on duty and 28 days off

duty, with off-duty periods spent in the United States. In al
three cases the taxpayers lived in enployer-furni shed housi ng,
had little contact wwth foreign nationals, and maintain a hone

and famly in the United States. In all three cases the Court



- 7 -
concl uded that the taxpayers were not entitled to the foreign
earned i ncone exclusion because their abode was in the United
St at es.

Simlar to the taxpayers in the cases cited above,
petitioner had a rotating work schedul e that placed himin Kuwait
every ot her 35-day period. He spent his 35-day-off-duty periods
at his residence in Cklahoma. Therefore, during 2004 and 2005 he
woul d have spent approximately 182.5 days in Kuwait and 182.5
days in Cklahoma. Petitioner’s wife and daughter lived in
Ckl ahoma; petitioners’ daughter attended high school in Cklahong;
and petitioners jointly owed a house and notor vehicle and
mai ntai n a bank account in Cklahoma. Petitioner also had an
Okl ahoma driver’s license, a U S. passport, a resident visa
sponsored by PDMS and issued by the Kuwaiti Governnent, and a
Kuwai ti identification card. Further, petitioner has stipul ated
that he was generally confined to the jobsite for security
reasons and, therefore, could have had only very limted
interaction with Kuwaiti nationals.

Petitioner testified that he is contenplating nmoving his
famly to Kuwait after his daughter graduates from high school
renting an apartnent or obtaining housing in an expatriate
community, and retiring there. Petitioner added that Kuwait
woul d be a nice place to retire because, although the clinate is

sonewhat inhospitable, the Kuwaitis with whom he has cone in
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contact are very friendly. Even if we were to find petitioner’s
comments to be realistic, they are not dispositive in determning
the |l ocation of his abode under the statute.

On the basis of the entire record, we find that petitioner’s
economc, famly, and personal ties were in Cklahoma during 2004
and 2005. Petitioner’s abode was in Oklahoma; therefore, he
could not have a tax hone in a foreign country. See sec.
911(d)(3). Petitioner’s tax honme nmust al so have been in
Ol ahoma. Having determ ned that petitioner’s tax home was in
&l ahoma during the 2004 and 2005 tax years, we concl ude that
petitioner is not a qualified individual, and we need not inquire
further as to whether petitioner neets the bona fide residence or
physi cal presence tests. Respondent’s determnation is
sust ai ned, and petitioner is not entitled to the foreign earned
i ncome exclusion for 2004 and 2005.

1. Accuracy-Rel ated Penalties

Section 6662(a) and (b)(1) and (2) provides for a penalty
equal to 20 percent of the portion of an underpaynent of tax
attributable to negligence or disregard of rules or regul ations
or any substantial understatenment of incone tax. “[T]he term
‘negligence’ includes any failure to make a reasonable attenpt to
conply with the provisions” of the Internal Revenue Code “and the
term ‘disregard includes any carel ess, reckless, or intentional

disregard.” Sec. 6662(c). A substantial understatenent exists
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“if the anount of the understatenent for the taxable year exceeds
the greater of--(i) 10 percent of the tax required to be shown on
the return for the taxable year or (ii) $5,000.” Sec.
6662(d) (1) (A .

However, a taxpayer will not be liable for an accuracy-
rel ated penalty under section 6662(a) if the reasonabl e cause
exception of section 6664(c) applies. “No penalty shall be
inposed * * * with respect to any portion of an underpaynment if
it is showmn that there was a reasonabl e cause for such portion
and that the taxpayer acted in good faith with respect to such
portion.” Sec. 6664(c)(1l). “[T]he nost inportant factor is the
extent of the taxpayer’'s effort to assess the taxpayer’s proper
tax liability.” Sec. 1.6664-4(b)(1), Incone Tax Regs.

Petitioners engaged Ms. Thonas, a C.P. A, to prepare their
Federal inconme tax returns and determ ne whether they were
eligible for the foreign earned incone exclusion. M. Thonmas
conducted her own research and consulted an expert at the
Okl ahoma Society of C.P.A s and an attorney. M. Thomas reached
t he reasonable, albeit incorrect, conclusion that petitioner was
entitled to the foreign earned i ncone excl usion because his tax
home was in Kuwait. Tax honme and abode are vague | egal concepts
that are not clearly defined by statute and therefore require a

great deal of subjective analysis. Gven the nature of this area
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of Federal inconme tax law, it does not necessarily follow that an
incorrect conclusion is also an unreasonabl e concl usi on.

Petitioners, after considering all of the information
avai lable to themand in good faith reliance on Ms. Thonas’
pr of essi onal opinion, clainmed the foreign earned i ncone excl usion
for both years. Taxpayers and tax professionals are often
required to make inforned decisions relating to anbi guous areas
of tax law. It follows that taxpayers and tax professionals wll
not al ways nmake the correct decision.

The record establishes that petitioners acted with
reasonabl e cause and in good faith. 1In this case it is
reasonable for the petitioners to rely on the advice given them
by Ms. Thomas. Therefore, we hold that petitioners are not
liable for the penalties pursuant to section 6662(a).

To reflect the foregoing,

Deci sion will be entered

for respondent as to the

deficiencies and for

petitioners as to the

accuracy-rel ated penalties.




